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Preface

In 2009, the Justice in Mexico Project at the Trans-Border Institute (TBI) launched a
series of studies to evaluate the perceptions and professional development of actors in
Mexico’s judicial sector. Working with an interdisciplinary, bi-national team of experts,
this series of studies —titled the Justiciabarémetro, or “Justice Barometer”— consists of
surveys, interviews, and policy research on the justice sector’s strengths, challenges, and
resource needs. The initial Justiciabarémetro study consisted of a major survey of mu-
nicipal police in the Guadalajara metropolitan area, while a subsequent study focused on
local police in the municipality of Ciudad Juarez. Now shifting the focus to members of
the judiciary, the latest Justiciabarometro summarizes the findings from a third study that
surveyed 276 legal elites —judges, prosecutors, and public defenders— in nine different
Mexican states between October and December 2010. This report focuses specifically on
the attitudes that these respondents had toward the functioning of the Mexican criminal
justice system, and the 2008 reforms that are to be implemented throughout the country
over the next few years.

This study was also made possible through the generous financial support of both The
William and Flora Hewlett Foundation and The Tinker Foundation. In addition, the
study benefited from the input and guidance of the study’s Advisory Committee, in-
cluding Hector Fix-Fierro, Francisco Gorjon, Dante Haro, Pablo Paras, and Guillermo
Zepeda. Others who provided vital contacts, recommendations, and useful background
for this study included Heliodoro Araiza, Raul Carrillo del Muro, Rolando de Lassé, Ana
Laura Magaloni, Tony Maino, Cory Molzahn, Maria Teresa Martinez Mercado, Marcos
Pablo Moloeznik, Marfa Candelaria Pelayo Torres, Angel Prieto, Miguel Sarre, Rubén
Vasconcelos, Raul Carrillo del Muro, Miguel Sarre, Allen Snyder, Daniel Solorio, and
Jorge Vargas. Special thanks goes to Hon. José Ramén Cossio, Hon. Marfa Esther Rent-
erfa, State Attorney General Rommel Moreno, Hon. Justice Javier Ramirez Benitez, Hon.
Gergorio Alberto Pérez Mata, Hon. Rodolfo Acosta Mufioz, Hon. Antonio Berchelman,
State Attorney General José de Jests Torres Chatles, and Director of Public Defenders
Francisco Javier Ramos, Hon. Celso Rodriguez Gonzalez, Hon. Alejandro Gonzalez, Di-
rector of Public Defenders Guillermo Arteaga Torres, Hon. Gustavo Adolfo Guerrero
Gutiérrez, State Attorney General Alejandro Garza y Garza; Hon. Hector Anuar Mafud
Mafud, Attorney General Marfa de la Luz Candelaria Chifias; Hon. Angel Prieto, Direc-
tor of Public Defenders Oswaldo Ortiz Matu, and Hon. Leonor Varela Parga.

Above all, we are deeply indebted to all the respondents and court staff members who
contributed their valuable time to help inform this study. Overall, the judges, prosecu-
tors, and defense attorneys who took part in this study demonstrated a strong sense of
professional commitment, but also the self-critical recognition that Mexico’s criminal
justice system is in dire need of improvement. Of course, we also recognize that this
report may not necessarily reflect the viewpoints of the participants or the individuals
noted above, so we take full responsibility for any errors or omissions.

Matthew C. Ingram, University of Massachusetts Dartmouth
Octavio Rodriguez Ferreira, University of San Diego
David A. Shirk, University of San Diego






Executive Summary

Assessing Judicial Reform in Mexico highlights the findings of a recent Justiciabarimetro
survey of 276 judges, prosecutors, and public defenders working in Mexico’s criminal
justice system from October to December 2010. The full report is available at www:
justiceinmexico.org. This special report summarizes respondants’ attitudes regarding
the workings of the Mexican criminal justice system, as well as the sweeping judicial
reforms approved by Mexico’s Congress in 2008. Among the key findings highlight-
ed in this report are the following:

* Frustration with workload varies by state and profession: Judges, prosecutors,
and public defenders appear to be generally satisfied with the levels of compensation
they receive, though frustration with salary and workload vary by state.

* General support for the traditional Mexican legal system remains strong:
More than half of the respondents —especially judges— indicated that Mexico’s
traditional inquisitorial system was both efficient and effective, and at least a third
feel that the traditional system was disparaged by a deliberate, negative campaign
designed to promote a shift to the new adversarial system.

* Public defenders are more critical of the traditional system than others:
There were significant differences between judges and prosecutors, on the one hand,
and public defenders, on the other, regarding the efficiency of the criminal justice
system. Also, judges and prosecutors tend to believe that violations of due process
—such as forced confessions— are very rare or never used, while public defenders
are more likely to strongly disagree.

* There is significant skepticism about recent judicial reforms. Our findings
suggest that there lingering concerns about reform efforts, above all among those who
are currently attempting to work within the new oral, adversarial system. Respondents
were split on whether judicial reform will reduce criminality, and a significant propos-
tion feel that the reforms were the result of pressure by foreign governments and
organizations.

* Even so, there is hope that recent reforms will improve the justice system.
Despite the concerns we find, the provisions included in the 2008 reforms —in-
troducing oral, adversarial criminal procedures— were generally well regarded,
particularly in states where they had not yet taken effect. While there are significant
reservations in states that have already adopted the reforms for some time, many
respondents are optimistic that they will ultimately help to improve efficiency and
reduce corruption in the judicial system.



Mexico’s Criminal Justice System and Recent Reforms

Mexico currently faces justice and security challenges on several fronts. These include
the poor performance of the criminal justice system in general and the ability of this
system to deal effectively with a wide array of offenses related to or contributing to drug
violence and organized crime. First, the criminal justice system has long been regarded
as dysfunctional, generating broader social harms in the form of (a) civil and human
rights abuses of those caught as defendants within it, and (b) impunity from prosecu-
tion, including political and economic elites, as well as criminal elites, due to corruption,
or what is commonly (and euphemistically) labeled the “traffic of influence”. Impunity
also extends to “ordinary” criminals due to the tendency of victims to simply not report
their victimization since they have so little faith in the justice system’s ability to vindicate
their rights.

As is common to other parts of Latin America, the problems faced by Mexico’s state-
level judiciary are largely attributable to the historical neglect if not outright subversion
of the institution in the political system. Due to several factors, Mexico’s judiciary has
been far weaker than the legislature and (especially) the executive branch.! In Mexico
and most Latin American countries, large majorities express a lack of confidence in
justice sector institutions.” Such concerns owe partly to persistent and deeply engrained
problems in the functioning of courts and penal institutions, which suffer from signifi-
cant resource limitations and case backlogs.

In addition, since 2007 severe drug-related violence has wracked the country. To be sure,
drug-related violence has existed in Mexico for a long time, and recent evidence shows
the initial rise in violence began before 2007.> However, the character of the phenom-
enon of the “war on drugs” has changed dramatically since (a) Calderon’s large-scale
activation of the military in January 2007, (b) civilians have been caught in the violence
in increasing numbers, and (c) the violence has spread to new and previously sedate parts
of the country (e.g., Monterrey). Given standard measures in studies of armed conflicts,
the sheer scale of the violence —averaging nearly 10,000 dead per year for the last four
years— invites compatrisons to civil wars and insurgencies.*

The severity of these challenges and the urgency of their resolution are difficult to
overstate. In a major attempt to help resolve these problems, in 2008 the federal govern-
ment of Mexico passed a criminal procedure reform with broad and deep implications
for the design and performance of the criminal justice system throughout the country.
This reform is one of the most ambitious and far-reaching attempts to improve the
criminal justice sector, the failings of which —delays, impunity, corruption, and mis-
treatment— are widely regarded as at least partly responsible for the security challenges
facing Mexico today.



Research Objectives, Case Selection, and Methodology

Since 2009, the Justice in Mexico Project, coordinated by the Trans-Border Institute
(TBI) at the Joan B. Kroc School of Peace Studies at the University of San Diego (USD)
has been developing a series of surveys of professionals within the Mexican criminal jus-
tice system to register attitudes of these legal professionals towards a range of legal and
institutional issues. These issues include: (1) entry, permanence, and promotion within
each profession (criminal prosecution, criminal defense, and adjudication); (2) integrity
and corruption, (3) the performance and effectiveness of different components of the
criminal justice system (including honesty and efficiency), and (4) the causes, function-
ing, and consequences of the 2008 reform. Regarding this last issue area, the latest
Justiciabarometro survey —focused on judges, prosecutors, and public defenders— is

of particular interest because the responses help to assess the recent progress of reform
efforts, potential barriers to further advancement, and factors that might help to improve
the criminal justice system.

Figure 1: States Included in Justiciabarémetro Survey
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Case Selection

The survey participants come from nine of Mexico’s 32 states, specifically: Baja Califor-
nia, Coahuila, Chihuahua, Jalisco, Michoacan, Nuevo Le6n, Oaxaca, Yucatan, and Za-
catecas (See Figure 1).° The limitation to nine states was a practical, non-methodological
choice due to resource limitations. However, on a more methodological note, the nine
states were selected to represent variation in regional location, political tradition, eco-
nomic structure, and experience with the high-profile 2008 reform. That is, the states are
broadly representative of all 32 Mexican states. These states represent different regions,
including the south (Oaxaca and Yucatan), the center (Jalisco, Michoacan, and Zacate-



cas), and the north (Baja California, Coahuila, Chihuahua, Nuevo Leén). The states

also show variation in population and economic structure, as some are highly urban-
ized and industrialized (e.g., Baja California, Jalisco, Nuevo Leon) while others are more
rural and have broader agricultural or mining sectors (e.g., Michoacan, Oaxaca, Yucatan,
Zacatecas). Politically, the states included in this study represent different experiences
and perspectives, as the three main parties in Mexico —the Institutional Revolutionary
Party (PRI), National Action Party (PAN), and the Party of the Democratic Revolution
(PRD)— are dominant in different states: the PRI in some (Oaxaca and Coahuila), the
PAN in others (Baja California and Jalisco), and the PRD in still others (Michoacan and

Zacatecas).

Beyond these regional, economic, and political factors, these states vary in the extent to
which they have adopted recent high-profile reforms in criminal procedure. Even before
the 2008 federal reform, Oaxaca, Chihuahua and Nuevo Le6n had working reforms
implemented by 2007. Morelos followed in 2008, Durango and Zacatecas soon there-
after with implementation in 2009, and Baja California in 2010. Guanajuato and Puebla
approved reforms in September 2010 and January 2011, respectively, but implementa-
tion is not scheduled until later in 2011. Other states have reforms under considerations,
but have yet to take substantial steps to match the 10 states above (see Ingram and Shirk
2010; Ingram forthcoming). Thus, the surveys capture attitudes among legal profession-
als about a range of legal and institutional issues in the criminal justice sector, and across
a variety of regional, economic, political, and reform contexts.

Many questions were drafted specifically for this survey, but others built on existing
surveys and prior questionnaires. For instance, our earlier Justiciabarometro surveys of
police officers in the cities of Guadalajara and Ciudad Juarez generated several questions
that are used here for analytical comparability. Also, questions were borrowed from Van-
derbilt University’s Latin American Public Opinion Project (LAPOP) surveys, a survey
of judges in Bolivia (Perez-Liflan, Ames, Seligson 20006), and also from a survey of legal
elites regarding judicial performance in Latin American countries (Staats, Bowler, and
Hiskey 2005).

Methodology

The survey was conducted by telephone between October 11 and December 17, 2010.
A total of 2,858 calls were made to 1,098 contacts across the three professions in nine
states. The primary focus of this study was on judges with jurisdiction over criminal
matters. However, to complement these perspectives, the survey design called for the
inclusion in the sample of both public prosecutors and public defenders. Data collec-
tion efforts generated 276 completed interviews, or an overall response rate of 22.4%.”
Dropping responses for which the state or professional identifying information was
missing, the usable total amounted to 268 respondents, with 65.9% men versus 34.1%
women. This total includes 171 judges, 38 prosecutors, 59 public defenders. The number
of respondents by state and profession, and the respective response rates, are listed in
Tables 1 and 2.



Table 1: Survey Respondents by State and Profession

State Judge Prosecutors  Public Defenders Total

Baja California 12 6 36 54
Coahuila 17 0 15 32
Chihuahua 21 0 0 21

Jalisco 30 0 0 30
Michoacan 33 0 0 33
Nuevo Leén 20 12 8 40
Oaxaca 20 20 0 40
Yucatan 5 0 0 5

Zacatecas 13 0 0 13
Total 171 38 59 268

* An additional 8 respondents are not included in this report: three defenders originating from Chihuahua, Durango, and
Jalisco; a single judge from Durango; and four respondents who did not identify their profession or for whom other
information was missing. Where broad, aggregate statistics are of interest, the full 276 respondents are included.

Table 2: Respondents and Response Rates by State and Profession

State Prosecutor Public Defender Judge
R N % R N % R N %
Baja California 6 |10 |60 36 115 | 31.30 12 27 44.44
Coahuila 0 |- - 15 46 | 32.01 17 25 68.00
Chihuahua 0 |- - 0 [na] | [na] 21 86 24.42
Jalisco 0 |- - 0 [na] | [na] 30 132 | 22.73
Michoacan 0 |- - 0 - |- 33 39 85.62
Nuevo Le6n 12 (76 | 15.79 8 116 | 6.90 20 54 37.04
Oaxaca 20 |66 | 30.30 0 - - 20 601 32.79
Yucatan 0 |- - 0 - - 5 12 41.67
Zacatecas 0 |- - 0 - - 13 42 30.95




In contrast to general public opinion surveys, the sample was non-random, following
other expert surveys on specialized populations, including expert surveys in the justice
sector. Response rates were much lower in this survey than in many general public sur-
veys and in our previous surveys of police, but they are similar to those of other expert
surveys of judges and criminal attorneys mentioned above. In order to ensure some
reliability, the study did require at least a minimum number of responses. Several leading
studies have sought a minimum of five respondents per territorial unit they analyzed —
entire countries— in order to generalize from their expert responses to the country as a
whole.” For instance, Staats, Bowler, Hiskey (2005) collect a non-random sample of 143
responses across 17 Latin American countries, generalizing regarding the performance
of courts in countries like Brazil and Guatemala based on as few as four or five respon-
dents."” Thus, we are confident in generalizing about Mexico based on our 268 respons-
es from nine very different states, including at least five responses in each state. We are
nonetheless cautious in generalizing whenever sample sizes are smaller in a given state or
profession.'" We urge readers to be similarly cautious, and encourage others to build on
this work to expand available knowledge on these subjects.

Perceptions of Judicial System Functioning

Our study posed questions asking respondents to evaluate the functioning of the judicial
system, particularly with regard to staffing, efficiency, effectiveness, decision quality, ef-
fectiveness of enforcement, case backlogs, and job performance among judges, prosecu-
tors, and public defenders. The answers to these questions provide a sense of the subjec-
tive assessments of judicial system performance among those operating the system, as
well as the variation that exists across different states and professions.

Number of Personnel

With regard to staffing, there was general agreement among all categories of respon-
dents that there is sufficient of personnel in their respective areas. With the exception of
Yucatan, where most judges surveyed disagreed, at least 63% of judges in all other states
agreed that there is a sufficient number of judges to deal with every case in a timely
manner. The view that there are a sufficient number of judges was generally shared by
prosecutors and especially public defenders. Among prosecutors, there was less agree-
ment that the number of prosecutors is adequate, and in Oaxaca there was a majority
view that the number is inadequate. In overall responses, the sentiment that more pros-
ecutors might be needed was shared among both judges and public defenders. Finally,
there was a widespread sense, if not total agreement, among judges and prosecutors that
there is a need for more public defenders in each state, even though a majority of public
defenders surveyed did not themselves share this view. Indeed, over half of public
defenders in Baja California and more than 60% in Nuevo Leon felt that their numbers
were adequate to deal with cases effectively, although a majority in Coahuila disagreed.



Figure 2: Number of Personnel in Each Area
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Efficiency of Procedures

As a proxy measure to evaluate efficiency, the Justiciabarémetro survey asked about the
speed with which criminal cases are resolved. We also asked this question of different
types of cases: (1) homicide, (2) robbery, (3) rape. Overall, there was a greater sense
among public defenders that it takes too long to resolve homicide cases, as roughly half
indicated that these processes are “very slow.”” Meanwhile, over a quarter of prosecutors
and judges took the opposite view that the resolution of such cases is “not slow at all.”
Concerns about the swiftness of processing for other crimes were generally lower for

robbery, assault, and rape.

Figure 1: Time to Disposition (Homicide)
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ings in the case of intentional homicide [111.1.0.7]

Time to disposition (homicide): Judges

Baja California 8% 2

5%

8%

13% 6%

19% 5%

7% 17% 10%
12%

)
X

Nuewo Leon—5%  15%

25% 5% 30%

23% 15%

M Nada
lentos

W2
3
4
5
Te

7 Muy
u lentos

Time to disposition (homicide): Prosecutors

Baja California 33%

Nuewo Ledn 17% 8% 8%

Oaxaca 20% 20% 10%

Time to disposition (homicide): Defenders

Baja California 2% 9% 6%

1
Coahuila 7% 13% 7%

Nuewo Ledn 13% 13%

1 Nada
n lentos

w2

e

7 Muy
n lentos

1 Nada
H lentos

7 Muy
u lentos

I T
0.0% 40.0%

T T T
60.0% 80.0% 100.0%



Quality of Criminal Court Decisions

In an effort to measure the satisfaction of judicial actors with the real outcomes of
criminal cases, the Justiciabarémetro survey inquired about the quality of decisions made
by local criminal courts (calidad de las decisiones emitidas por los juzgados penales). It
should be noted that this is a measure of judicial performance that has thus far largely
escaped systematic attention and has been neglected by the expanding literature on
judicial politics, comparative courts, and justice reform. Most of this literature exam-
ines variables that are easier to measure, such as institutional design or the direction of
votes.!? Thus, this variable alone constitutes a novel contribution to studies in this area.

Overall, a majority of legal professionals are satisfied with these outcomes. Indeed, in-
cluding all 276 respondents, 84% expressed some positive assessment (5-7) of the quality
of criminal court decisions. Another 9.1% expressed a neutral opinion (4), leaving only
6.9% that expressed any negative opinion. This is an overwhelmingly positive aggregate
assessment of the quality of decisions in Mexico’s criminal courts. The disaggregated
responses reveal some clear exceptions to this overall pattern. Among judges, 16% ex-
press a negative assessment in Baja California. The other major exception to the pattern
is the fact that 28% of public defenders this state (Baja California) also express a nega-
tive assessment of criminal court decisions. Indeed, 19% of these defenders express the
strongest negative opinion. The combination of responses from judges and defenders in
this state suggest that it deserves closer attention in future research.

Enforcement of Sentences

While many of the prior questions address inputs to courts and the judicial process, and
the last section on the quality of decisions addresses outputs to some extent, studies of
the justice sector are also concerned with the extent to which judicial outputs have any
real traction beyond the courtroom. That is, are judicial decisions -- even the good ones
described above -- really observed. Notably, the 2008 criminal justice reform highlights
the need for the creation of “enforcement judges” precisely to ensure that decisions are
followed, and followed in lawful manner. To this end, the Justiciabarometro survey asked
respondents to rate the enforcement of decisions. Overall, 71.4% of 266 respondents
that answered this question expressed a positive assessment.” Further, within each pro-
fession, every state had a majority expressing some level of positive opinion. The major
exceptions to this general pattern include judges in Coahuila, Jalisco, Nuevo Leon, and
Oaxaca, prosecutors in Oaxaca, and defenders in Baja California and Nuevo Leon.



Criminal Justice Reform of 2008

As noted earlier, in 2008 the Mexican Congress approved a series of constitutional and
legislative reforms that aim to bring major changes to the criminal justice system. These
reforms include: 1) changes to criminal procedure through the introduction of new oral, ad-
versarial procedures and alternative dispute resolution (ADR) mechanisms; 2) a greater em-
phasis on the rights of the accused (i.e., the presumption of innocence, due process, and an
adequate legal defense); 3) a similar emphasis on the rights of victims and restorative justice;
4) modifications to police agencies and their role in criminal investigations; and 5) tougher
measures for combating organized crime. After the reforms passed, the federal and state
governments were given until 2016 to adopt the reforms. When this survey was conducted
(October-December 2010), there were five years remaining and fewer than half of Mexico’s
32 states (including the Federal District) had approved complementary state-level reforms,
and less than a quarter of had begun to implement the new procedures.'*

The 2008 judicial reform has faced serious criticisms, even provoking concerns about a pos-
sible “counter-reform” movement. Critics fear that Mexico’s sweeping judicial reforms may
be trying to do too much, too fast, with too few resources, and with little promise of suc-
cess. Some critics also initially complained that the reforms were being actively promoted by
outside forces, particularly from the United States, and lacked consideration of the intrica-
cies, nuances, and benefits of Mexico’s existing system. Also, given the recent proliferation
of violent crime, many Mexicans are understandably reluctant to place greater emphasis on
the presumption of innocence and pre-trial release, since the new rights-focused approach
of the adversarial system may excessively favor criminals to the detriment of the rest of
society. Hence, counter-reform currents in Mexico have expressed the view that “oral trials

only protect the criminals.”"

However, until this study, there had been no systematic effort to survey judges and lawyers
who operate within the criminal justice system to measure the level of criticism or support
that exists among these institutional “insiders.” Nor are there assessments of the views held
by different professions regarding the 2008 reforms. This survey therefore constitutes an
important first effort to gauge the perspectives of those who will be charged with imple-
menting the 2008 reforms.

Effectiveness and Efficiency of Mexico’s Traditional System

First, it is worth noting how respondents felt about the traditional system that was in place
prior to the passage of the 2008 judicial reform. Approximately 51% of respondents agreed
that the traditional justice system was effective and efficient (eficaz y eficiente). About 17%
reported a neutral position on this question, leaving about 31% of respondents who ex-
pressed any level of disagreement with this statement. This is a provocative result because it
suggests that a majority of criminal justice professionals considered the traditional system as
adequate prior to the 2008 reform."



Across professions, there was greater variation. Those that expressed some level of
agreement that the old system was effective and efficient included 59% of judges, 44%
of prosecutors, and 37% of defenders. Hence, judges seem to be the most likely to think
the old system was performing well, prosecutors were fairly evenly split, and defenders

were most likely to believe the old system was performing poorly. These patterns among
judges should give pause to scholars, policy makers, and practitioners alike, as they sug-
gest that judges, in general, may not have believed that the 2008 reform was really neces-
sary. If this is the case, then these attitudes may be a source of opposition to the reform
or a source of resistance to the full implementation of its provisions. Ultimately, such

Figure 4: Evaluations of Traditional Criminal Justice System
Do you agree or disagree with this statement: The traditional criminal justice system was effective and/ or efficient.
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attitudes could lead to future efforts to repeal the reform, since the persistence of tradi-
tional attitudes among judges after reforms may surface years later as significant counter-
reform movements."” Future research might examine the reasons behind these attitudes,
clarifying whether there is disagreement with the substantive provisions of the reform or
whether the opposition is motivated by narrower interests (e.g., an unwillingness to learn
a new way of running a courtroom).

Efforts to Discredit the Traditional Criminal Justice System

Approximately 36% of respondents believed that there has been a campaign to discredit
the traditional criminal justice system in order to pass the 2008 reform. Across profes-
sions, about 38% of judges, 35% of prosecutors, and 31% of defenders agreed that
there has been a deliberate campaign to discredit the old, pre-reform system. Notably,
the three professions were very divided on this issue, as about 48% of judges, 50% of
prosecutors, and 60% of defenders disagreed with this proposition. Thus, opinions on
this topic were very dispersed, which is reflected in the general bimodal distribution of
responses. This is a worrying finding for advocates of reform. It provides evidence that
many established professionals are invested in the prior system, and divergent interests
are in play. In this context, reform is neither an easy nor a simple proposition.

Pressure from Foreign Governments and Organizations

One of the frequently mentioned accusations against the 2008 reform is that it was the
result of pressure from foreign governments and organizations, particularly from the
United States. Overall, approximately 40% of respondents agreed that the 2008 reform
was the result of pressure from foreign governments and organizations. Across the
professions, about 39% of judges, 38% of prosecutors, and 45% of defenders agree
with this statement. The fact that more than a third of respondents in each profession
indicated that foreign pressure was responsible for the reform seriously undermines
the legitimacy of the reform project. In a country where nationalist currents run deep
and sensitivities about foreign intervention are strong, this may help to explain why the
reform has been slow to spread and develop across the 32 Mexican states. Particularly
disturbing is the fact that judges were the ones most likely to believe foreign pressure
played a major role in the reform. It should be noted that it was not just U.S. govern-
mental or non-governmental organizations that worked to promote judicial reform in
Mexico. Spanish, German, Chilean, and European Union organizations were also active
in this sector, so it is not clear that views expressed in response to this question gave
credit or blame to any particular foreign influence."



General Opinion of 2008 Reform

Despite the above findings, views toward the 2008 reform were remarkably positive. Approxi-
mately 84% of respondents expressed some level of agreement with the 2008 reform.” Across
all three professional categories, support for the reform was fairly strong. More than 80% of
respondents within each category reported a positive assessment of the reform, stating that they
were somewhat in agreement, in agreement, or totally in agreement with the reform. Indeed, in
all three professional categories, approximately half of respondents reported the highest level

Figure 5: Evaluations of the 2008 Reforms to Mexican Criminal Procedure
What is your general opinion of the 2008 criminal procedure reform? [CIL1]
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of agreement with the reform. Among public defenders, above all, there is no opposition to the
reform. Such opposition registers only among prosecutors and judges. Specifically, while five
prosecutors (12.5%) and 15 judges (8.8%) expressed some level of opposition to the reform,
none of the 59 public defenders that were interviewed for this study expressed any level of op-

position to the reform.

These patterns remain even as we unpack the results into different states and professions,
though some other complexities emerge. First, support for the reform remains the most salient
feature of the results. Among judges and prosecutors, no state has more than 17% who ex-
pressed any level of disagreement with the reform. However, several states have judges and
prosecutors that register the most negative opinions (“totally disagree”), including 17% of
prosecutors in Baja California, 10% of prosecutors in Oaxaca, 8% of judges in Zacatecas, 7%
of judges in Jalisco, and 5% of judges in Chihuahua, Nuevo Ledn, and Oaxaca. This portion of
the results is disturbing because several of these states -- Chihuahua, Nuevo Ledén, Oaxaca, and
Zacatecas -- were among the earliest reformers, so they have already had time to implement and
adjust to the reform.

That such negative views persist in these states provides ammunition for opponents to the
reform and does not bode well for other states that are at earlier stages in the reform process.
Still, it is worth noting that the majority of respondents do seem to give the reforms the benefit
of the doubt. In the subsections below, we examine responses regarding specific aspects of the
2008 reform, including the use of oral trials, efforts to strengthen the presumption of inno-
cence, the use of alternative dispute resolution mechanisms, and the likely impact of reforms
on the speed of criminal proceedings, criminality, and corruption. All of these help to identify
perceived strengths and weaknesses of the reform effort.

Oral trials (juicios orales)

Overall, 79% of respondents agreed that the traditional inquisitorial criminal process should

be replaced with the oral-adversarial model. Across the professions, 76% of judges agreed that
criminal trials should be oral, along with 80% of prosecutors and 88% of defenders. In a few
states, however, there was some noticeable variation among the professions. For example, 100%
of prosecutors in Nuevo Leon expressed high or very high levels of support for oral trials,
making prosecutors in Nuevo Ledn a key source of support for this aspect of the reform. By
contrast, 34% of prosecutors in Baja California expressed disapproval of oral trials.

Among public defenders, there was broad support for oral trials. Only in Baja California did
public defenders express any level of disagreement with oral trials, and that was only among 3%
of respondents. Among judges, the extremes were marked by Baja California (where 100% of
judges expressed some level of approval of oral trials) and Oaxaca (where only 55% expressed
support for oral trials and 30% expressed some level of disapproval). Approval was also low

in Zacatecas, where only 50% of judges expressed some level of agreement that trials should
be oral. Most of the respondents who were either undecided or opposed to oral process are

judges.



Interviews conducted separately with judges suggests this is due, at least in part, to the reluctance
of judges —especially older, established judges— to learn new courtroom procedures. In es-

sence, the reform asks judges to still maintain control of process, but speaking less and allowing
the parties to speak more in a more open, public proceeding, Thus, some judges may simply be
insecure or uncertain about looking bad as they try to manage these adversarial conflicts under
the watchful eye of the public and press. In any case, the clearest picture that emerges from the
responses is that there is generalized support across all three professional categories for the new
oral proceedings, and especially among public defenders.

Figure 6: Attitudes Toward the Use of Oral Trials
Indicate whether you agree or disagree with this statement: Trials should be oral rather than written [CIIL.1)]
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Alternative Dispute Resolution (ADR)

There is very broad support for mechanisms of alternative dispute resolution (ADR),
which is a key component of the reform. Overall, about 94% of respondents expressed
approval of ADR. Indeed, 77.9% of respondents (215 of 2706) expressed the highest
level of agreement (“totally agree”). The broad support for the use of alternative dispute
resolution (ADR) mechanisms remains even as results are disaggregated among states
and professions, never dropping below 65% of respondents who expressed the highest
level of support for ADR. Also, opposition to ADR never rises above 15% within any
given profession, or across states within a profession.

Figure 7. Attitudes Toward the Use of Alternative Dispute Resolution (ADRs)

Do you agree or disagree with this statement: There should be mechanisms of alternative dispute resolution [CIIL5]
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One cautionary note regarding these results is that ADR can mean different things to
different people. It can mean methods for resolving disputes that are not litigation-
based, such as mediation, conciliation, and arbitration. Many criminal procedure codes
across the Mexican states explicitly use this language to describe ADR. However, many
of the 32 state civil procedure codes also refer to “alternative exits” from the typical
criminal process (salidas alternas), including plea bargaining and procedures that are
equivalent to alternative sentencing options like diversion or probation that are found in
many U.S. jurisdictions. In short, respondents may be answering this question with any
one of these procedural “alternatives” in mind.

Speed of Criminal Proceedings

Approximately 84% of respondents agreed that the new system will increase the speed
(celeridad) of the criminal process. At first glance, this finding might appear to contrast
with the earlier pattern of responses that indicated the old system of justice was effec-
tive and efficient (see above). That is, if the old system was efficient, then how could
the new system increase the speed of the criminal process? However, it is possible that
respondents assessed the old system as adequate, i.e., not slow, but that the new system
will still increase speed and efficiency. Across professions, overwhelming agreement with
the proposition that the reform will increase speed remains. Not only do large majorities
agree with this proposition -- 81% of judges, 85% of prosecutors, and 92% of defend-
ers -- but majorities within each profession expressed the highest level of agreement
with this proposition: 56% of judges, 68% of prosecutors, and 72% of defenders.

Across states within each profession, similar patterns remain. Most dramatically, 100%
of judges in Baja California (n=12) expressed the highest level of agreement with the
underlying statement. Similarly, all prosecutors in Baja California expressed some level
of agreement with this statement, along with 95% of defenders. Thus, there appears to
be near total consensus in Baja California that the reform will make for a faster process.
Returning to judges, majorities in all states agreed with the statement. Among prosecu-
tors, large majorities expressed the highest level of agreement -- 80%, 75%, and 60%

in Baja California, Nuevo Leén, and Oaxaca, respectively. Similarly, among defenders
the most frequent response category is the highest level of agreement -- 81%, 60%, and
50% in Baja California, Coahuila, and Nuevo Leon, respectively.

Overall, these results appear to give good news. That is, there is widespread agreement
among judges, prosecutors, and public defenders that the speed of the criminal process
should increase as a result of the new reform. Presumably, therefore, the criminal justice
system will become more efficient, leading to fewer delays. Given that one of the main
criticisms of the justice system in Mexico is the prevalence of long delays, this is good
news, indeed.



Figure 8: Expectations Regarding the Efficiency of the New System
Do you agree or disagree?: The 2008 reform will increase the speed of the criminal justice process [CIIL7]
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Expected Effect of the New System on Criminality

Only 47% of respondents think the reform will help reduce criminality, while about 34%
of all respondents disagree. Given the levels of violence Mexico is experiencing and the
high-profile framing of this reform as a central measure to fight crime and impunity, this
is not an encouraging finding. Across professions, 41% of judges, 53% of prosecutors,
and 58% of defenders think the reform will help. Those that disagree include 38% of

judges, 35% of prosecutors, and 23% of defenders.

Figure 9. Expectations Regarding Effect of New System on Criminality

Do you agree or disagree with this statement: The new criminal justice system will belp reduce criminality [CIIL.8)]
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Across states within each profession, substantial disagreement remains. Among judges,
only in Michoacan is there a majority (70%) that thinks the new system will reduce crimi-
nality. Aside from the positive assessment of the reform on this point in Michoacan,
there is widespread disagreement among judges across these eight states whether the
criminal procedure reform will reduce criminality. Only two other states have large por-
tions of judges reporting agreement with this proposition: 50% in Nuevo Le6n and 48%
in Jalisco. The rate of agreement drops rapidly thereafter, down to only 20% in Oaxaca
(4 of 20) and Yucatan (1 of 5). Meanwhile, those judges that disagreed that the reform
will reduce criminality include 57% in Chihuahua, 55% in Oaxaca, 53% in Zacatecas, and
50% in Baja California. In each of these states, substantial portion expressed the highest
level of disagreement—33%, 35%, 38%, and 25%, respectively. Among lawyers, results
are slightly more encouraging. In two states, majorities of both prosecutors and defend-
ers think the new system will reduce criminality (Baja California and Nuevo Le6n). How-
ever, in Oaxaca 40% agree while another 40% disagree. In Coahuila, 46% of defenders
think the reform will reduce criminality, but 27% disagree.

In contrast to the prior question on the increased speed of the new criminal procedure,
these results present a rather pessimistic picture. There is substantial disagreement that
the reform will help reduce criminality. Notably, this disagreement exists across profes-
sions, across states, and even across professions within a single state, e.g., the negative
opinion of judges in Baja California versus the positive opinion of lawyers in the same
state. The attitudes of judges in Chihuahua, Oaxaca, and Zacatecas show particularly
disheartening results because they are states (along with Nuevo Leo6n) that have longer
experience with the reform already implemented and in practice. If judges here do not
think the reform reduces criminality, it is unlikely that it does or will elsewhere. The
evidence from Chihuahua is perhaps most disturbing due to the high levels of violence
in Ciudad Juarez, though that fact might also explain the results. That is, Ciudad Juarez
is the locus of high levels of drug-related violence (Shirk 2010; Rios and Shirk 2011), so
that phenomenon may be obscuring the utility of the reform. On the other hand, judges
may be commenting on the fact that the reform fails to address drug-related criminality.
In other words, reducing levels of criminality may require a different approach, separate
from the 2008 reform.

Expected Effect of the New System on Corruption

Approximately 70% of respondents believe the reform will help reduce corruption. In
contrast to the opinions regarding the crime-reduction potential of the reform, this re-
sult is more encouraging regarding the corruption-reduction potential of the new system.
Across professions, 70% of judges, 65% of prosecutors, and 77% of defenders agreed
that the reform will reduce corruption. Among judges, 41% expressed the highest level
of agreement with this proposition, along with 45% of prosecutors and 50% of defend-
ers. Though 23% of judges expressed some level of disagreement, only 18% of prosecu-
tors and 10% of defenders do so.



Across states within each profession, at least 50% of respondents in each state agree to
some extent that the reform will reduce corruption. This percentage is highest among
judges in Baja California, where 91% agree (58% “totally agree”). The lowest is in Oaxa-
ca (50%), and in no states does the percentage expressing disagreement exceed 46% (Za-
catecas, where a majority, 54%, expressed agreement). In no state does the percentage
that disagrees exceed 17%. At least half of all defenders and two thirds of prosecutors
agree. In a separate question on the survey, roughly a quarter of all respondents thought
corruption was the biggest problem facing the judiciary prior to the 2008 reform, which
makes the results here rather encouraging.

Figure 10: Expectations Regarding Effect of New System on Corruption

Do you agree or disagree with this statement: The new criminal justice systenr will belp reduce corruption [CIIL.9]
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Figure 11: Results of Reform Efforts
Do you agree or disagree with this statement: The results of the 2008 reform have been good [CIILT]
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Results of Reform Efforts

Another question on the 2008 reform asked whether the results of the reform
have thus far been good. Given that the survey was administered in late 2010,
respondents had the benefit of more than two years reflection since the pas-
sage of the reform in June 2008. Responses to this question were far more
mixed than that focusing on general support for the reform. Specifically, 64% of
respondents expressed some level of agreement with the results of the reform,
noticeably less than the proportion of respondents (84%) who expressed general
support for the reform.

The results remained mixed even disaggregating by state and profession. Ap-
proximately 55% of judges expressed some level of approval of the results of
the reform, compared with 80% of defenders and 67% of prosecutors. Even
within professions, though, there is wide variation. For instance, 100% of pros-
ecutors in Nuevo Ledn agree with the reform’s results, but 34% of prosecutors
in Baja California disapproved of the results of the reform. Among judges, re-
spondents in several states reported disagreement with the results of the reform
in excess of 20% of respondents, but in Michoacan only 6% of judges reported
any level of disagreement. In Oaxaca, 25% of judges expressed “total disagree-
ment” with the results of the reform, and 45% of judges in this state expressed
some level of disagreement with the reform’s results. Given that 20% of Oaxa-
can judges expressed a neutral position on the reform, this leaves a plurality of
judges (45%) opposed to the results of the reform and only 35% in favor.

Hence, Michoacan appears to be a bastion of support for the reform and its re-
sults, despite not having implemented their own reform, while Oaxaca has high
level of disapproval of the reform’s results after several years of experience with
the reforms locally. Again, Oaxaca is one of the pioneers in criminal procedure
reform among the Mexican states, so the fact that such generalized disagreement
with the results of the reform exists in this state is not encouraging for advo-
cates of the reform, and deserves closer attention and further research.

Conclusions

Our findings shed new light on the profile and attitudes of the principal actors
responsible for the administration of justice in Mexico as they work toward

the implementation of the new judicial reforms initiated in 2008. At this par-
ticular moment, Mexico is embroiled in a severe public security crisis and there
is intense public frustration with the inability of the criminal justice system to
effectively resolve it. Advocates hope that the 2008 reforms will improve the jus-
tice sector by introducing greater transparency, accountability, and due process.
Because these reforms will demand greater professionalism and effectiveness
from police and prosecutors in the long term, there is hope that judicial reform
will eventually help Mexico to address the problems of rising crime, judicial sec-
tor corruption, and systemic human rights abuses.



Most important, the Justiciabarometro helps to identify several important trends, as well
as future lines of inquiry, regarding the perspectives of judges, prosecutors, and public
defenders.

* Generally speaking, respondents had a sense that the number of judges is adequate
to handle cases in a timely manner (with relatively strong dissenting opinions in Jalisco,
Oaxaca, Yucatan, among other states).

* Respondents reported that there is a need for more prosecutors and especially pub-
lic defenders to adequately handle the workload in several states, most notably Jalisco,
Oaxaca, Yucatin, Michoacin and Coahuila.

* On the efficiency of procedures in criminal cases, there were relatively sharp differ-
ences between the views of judges and prosecutors, on the one hand, and public defend-
ers, on the other.

¢ While all respondents tended to have a high opinion of the professional competency
and integrity of judges and public defenders, prosecutors were viewed as less competent
by their colleagues in other professions, despite favorable self-assessments among pros-
ecutors themselves.

* Respondents were significantly split on the effectiveness and efficiency of Mexico’s
traditional criminal justice system, on whether that system had been deliberately discred-
ited to make way for the 2008 judicial reform, and on whether the new judicial system
was the result of pressure from foreign interests.

e Still, the provisions included in the 2008 reforms —introducing oral, adversarial crimi-
nal procedures— were well regarded, particularly in states where they had not yet taken
effect; the most significant reservations tended to register among respondents from
states that had already adopted the reforms for some time.

¢ Many respondents do not believe that the 2008 reform will help to reduce criminal-
ity, but are optimistic that it will improve efficiency and reduce corruption in the judicial
system.

These are important findings because they point to the strengths and weaknesses of the
Mexican criminal justice system, and illustrate the sources of support for and resistance
to the reforms introduced in 2008. Our findings suggest that proponents of the reform
need to recognize that there is significant skepticism about the reforms, above all among
those who are currently attempting to work within the new oral, adversarial system. If
the reform effort is to be successful, then the concerns of these judicial actors need

to be explored more carefully and addressed relatively quickly. Otherwise, a significant
backlash is likely to result, hampering further progress toward full and effective imple-
mentation of these reforms.

Meanwhile, within the available data from this survey, there are numerous additional
questions that are outside the scope of this report. Some of these are available in the full
133-page report summarizing the survey’s overall findings, while others must be explored
in greater detail in the future. The survey will provide a rich resource to help address of
a wide range of questions about the judicial profession in Mexico, such as the different
perceptions of men and women working in different professions in the criminal justice
system, the influence of prior study abroad on attitudes toward foreign influence in the



Mexican legal system, and the experience of crime victimization and trust toward pros-
ecutors. Likewise, this study provides new data well worth comparing to existing research

on other professionals working in the criminal justice system, including previous Justicia-
barémetro studies of police attitudes in Guadalajara and Ciudad Juarez.

The team that helped to generate in this study encourages other researchers to use the
data generated by the Justiciabarémetro to develop future research that will provide
insights on the role of the judiciary in Mexico and more generally comparative juridical
studies. In Mexico, and in many other Latin American societies, there is a clear need to
identify ways to strengthen the judicial sector not only as part of the strategy to address
recent challenges of crime and violence, but as part of the larger project of strengthen-
ing democratic governance that was initiated throughout the region in recent decades. In
the case of Mexico, it is clear that the key to a more efficient, effective, and fair criminal
justice system is to ensure that criminal justice professionals have adequate preparation,
support, and accountability for their performance.
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